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Below the Surface of Private Property: Individual rights, common 
property, and the Nepalese kipa? system in historical perspective 

Werner M. Egli 

This article I will investigate the following questions: (a) how was it possible for some 
Kiranti villages in east Nepal- maybe only a tiny minority'-to largely maintain their 
Iraditional rights in landed property over the course of the last 200 years? (b) what were 
the Illae ro·socio logical conditions which enabled this development? (c) which special char
acteristics of the groups concerned favoured the survival of traditional rights? 

I do not adopt the mainstream perspective on the investigation of the Nepalese kipa! sys
tem of lalld tenure which was initiated by Caplan ( 1970), adopted by Sagant ( 1978), Muller 
( 1984), and olhers, and continued by Forbes (1999). This focuses on lhe discontinuity in 
the historical change from collective rights in land to private property, from tribal to state 
law, frolll a clan-based economy to a market economy, or as U a broad shift in local-na
tional political relations, a shift shaped by Nepal 's transfonnation from a kingdom on the 
edge of lhe British empire to a nation-state on the edge of an international market economy" 
(Forbes 1999: 11 6). Instead, I try to show that the often neglected individual rights be· 
longing to the kipa! system had a continuity, beneath the surface ofprivat. property. In so 
far as this article is a contribution to recent trends in the discussion of common property 
resource management systems, it shares tbe criticism contained in Hardin 's neo-classical 
theory, the ' Tragedy of the Commons' ( 1968), which shows that "privatisation and gov
ernment control are not the only mechanisms to affect the use of natural resources. There 
is a middle way: rules developed at the community level" (Acheson 1989: 358). Its con
sequences coincide with Neefs conclusion in his recent study of the Djerma and Fulbe in 
Niger and the Fon and Ayizo in Benin, that a government should not introduce private 
property rights, or insist on their effective applica tion in instances where they have been 
introduced already, if special circumstances exist, such as "high social cohesion of the 

I This article is based on a talk given at the Blockseminar der Schweizerischen Ethnologischen 
GcselIschaft in 1998, WIder the title 'Kollektive und lndividuelle Eigenrumsrechte bei uibalen Gruppel1 
Nepals im Laufe der neueren Gesehichte'. Por critical remarks on a draft of that talk I am indebted 
to Or Joalma Pfaff-Czamecka. Zurich University. 

2 E,'en though I think the investigated case is not unique, the proverbial heterogeneity of the 
Kirantis from illage to village (Vansinart 1980: 66f.) must be taken into consideration, 
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local population, low ethnic and socio-culrural diversity, low conflict potential and insti
tutional pluralism" (Neef 1999: 263). 

The Sunuwar: a brief outline of tbe main ethnographic references 
The Sunuwarl or Koinch, as they call themselves, live at the fOOl of the Everest massif. 
They number approximately 30,000, and they are the original inhabilants of the area into 
which the well-known Sherpa migrated during the 16" eentury (Oppitz 1968). Their lan
guage belongs to the Tibeto-Burman family and together with the Rai , Limbu, Hayu. and 
the Surel, a Sunuwar subgroup, they form the kiriillli. who are often considered to be Ihe 
historical descendants of the legendary kiriira mentioned in the Vedas (Singh 1990). The 
Sunuwar are mainly to be found inhabiting slopes ofintennediate ahitude in the valleys of 
the Khimti Kl10la and the Likhu Khola. In the Khimti region they are very Hinduized, 
while in the Likhu valley they still live largely in their traditional manner (Foumier 1974, 
Muller 1984). 

As among other Kiranti groups. the main crops of the Sunuwar are millet, maize, and rice. 
About one third of the cultivated land is irrigated and terraced. Animal husbandry is neg
ligible. Today there are no more land reserves. Tbe main unit of production and consump
tion is the household, almost always identical with the nuclear family; this contrasts with 
thc [ndo-Nepalese housebold, which is often based on an extended family. The prevalent 
mheritance rule for land is preferential ultimogeniture, "the transfer or residuum of fa
ther's rights aner other members of sibling groups have received a share during his life
time" (Goody 1962: 326),' and succession 10 religious and po~tical offices follows the 
rule of primogeniture. This regime of inheritance and succession is also typical of other 
Kiranti groups (Gaenszle 1991 : I 621f., McDougal 1979: 591f.). Landlessness is rare among 
the SUlluwar and the rate of out-migration is relatively low compared with other groups 
inhabiting the same region. 

The Sunuwar universe of supernatural beings, and Sunuwar ri tual practices, are domi· 
noted by a strong ancestOr ideology which implicates shamanism and fonns the frame of 
the Sunuwsr understanding of Hinduism. The main themes ofSunuwar as weU as Kirnnli 
mythology are separation and connictamong brothers, and a special trait ofSunuwar nnd 
Kiranti culture in general is an indigenous notion of culture called mukdum among the 
Sunuwar.5 

1 The Sunuwor ore described as I met them in the c!'Ir1y 199Os. Most data were collected at a 
village on the east bank of the Likhu Khola (Okbaldung3 District. fanner Mdjh KirfIt. East No.3). 
For further infommtion on Sunuwar ethnography and history, see Egli (1999). 

J Women are exclu<ted from land ownership. Only as widows do lhey have usage rights. Unmar
ried adult women mostly stay m their parenllll homes. According to the custom of sororiit an unmar
ried woman is often given in marriage to replace a sterile or deceased sister. 
, See Gaennle (1993) for other Kiranti groups. 
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Sun.uwar ~ial organization is characterized by a segmemary lineage system with rules of 
fiSSIon whtch are exemplarily described by Evans-Pritchard for the Nuer (Gaenszle 1991: 
213). Each exogamous patrician. most of which are named and localized. is subdivided 
IItto maxlmall~neages. These are subdivided into minimal lineages. Each segment has its 
own ances.tor rtlual . The minimal lineage is not only a ritual communi ty but also the main 
unit of IOstHuttona ll~ed e~change and pennanent cooperation. Cross-cousin marriage, which 
,~as probably practised In former times (Gaenszle 199 1: 183f.), is nowadays strictly for
bIdden. U IS not the homontal principle implicated in marriage alliance, but the vertical 
prlnctple ln~phc8led In the descent rules which shapes social organization and the sphere 
o~ cui rural Ide?logy as well. The position of Sunuwar women, compared with that of 
HlI1du .wo~en In Nepal,. is relatively comfortable,6 mainly because the wife-givers retain 
n. certam kind of protective function over tlle well-being of their 'daughter· after her mar
riage. 1 

The Sunu\~ar ance~tor ritual of the minimal lineage (chengll ) is a periodic repetirion of the 
mortuary ritual. It IS celebrated twice a year: after the harvest and during the time of food 
shortage. The ~elebration of this ritu~ 1 is the responsibility oftbe youngest brothers or the 
prlllclpal heirs. Large amounts of millet beer (shyabu), the main material contribution the 
younge~t brothers make to the ritual, serve as a symbolic feed ing forthe ancestor souls. In 
~eahty, It benefi.lS the el.der brothers and their families, who are politically influential, but. 
III respect o f their matenal status, disadvantaged.' Elsewhere J have shown that the chellgu 
ritual creates a paradigm for the exchange of goods and manpower between brothers in 
Sunu~var society, which helps to compensate for the material differences which are sys
tematica lly creuted by lhe inheritance rules. 

In .trad~ti ona ~ SUl1uwar villages the local patrician still generally holds the supreme owner
shtp of the vil lage or ancestralland (am bQ/ek) up to the present day. The transmission of 
landed p:o~erty, whether by inheritance, gift, or purchase, is almost impossible without 
(he peolllsslon of the council of clan elde~ (ama!). Similar circumstances are described 
by Gaenszle for the Mewahang Rai (1991 : 150). The Nepalese law providing for private 
pro~rtylO is hardly ever invoked by a clan member who intends to stay in the village. In 
particular, lhe epalese law of inheritance, a system of equal partition,1I is very seldom 
mvoked." The few exceptions are people who have decided to leave the vi llage for ever. 

6 Sec Jones (1973) for the position of Limbu women. 
7 See McDougal (1979: 88) forthe Kulunge Rai. 
8 According 10 Cicero·s argument in De Legibus (see Goody 1962: 379). 
9 In the village und' .. rh " f er mvC'stJgatloD. e youngest brother IS the heir of the parental house in 70% 
o cases. The youngest sons have about 40% more productjon than theLr elder brothers and they own 
the hon 's share of the kilf!l land. 

10 Or, more ne ul"Jteiy, slale propeny wilh individual righls or use. 
t t Today Ihis I be fi 12 . aw ne Its WOmen as well, but thi s does nol affect my argument . 

The sallle IS st .. ed by Vinding (1979: 41) for Ihe Thakali. 
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The inOuence of the Sunuwar in the viUage under investigation. which clearly indicates 
the survival of the most important tra it of the communal 1and tenure sy tem- kipa/. i.e. 
the prohibition on the aliena.tion of land to non·group·members on be seen in the fol
lowing figures concerning land disputes, the persons who decide them, and the kind of 
decisions taken. About 75% of the quarrels recorded are concerned with land and inherit
ance. l ) Almost all of these quarrels are in a way consequences of the dishnnnonious rules 
of the traditional inheritance sysL'cm. After the death oflheir parents, cider brothers often 
demand a share in addition 10 the land they received around the time of their marriage. 
Sometimes they thfeaten tu leave the village and to sell their land to anybody who will buy 
it. But no case is known where this has actually happened, since nobody ever seems to 
have resorted to the district coun at Okhaldunga Bazaar to fight for his rights . This does 
not seem to be llncommon for Nepal: with reference to a village in the Kathmandu va lley, 
Bennet! states, "elder men in the village say they can't remember a single case (out of 
many threats) where vi llagers actually went outside" (1983: 8). Land disputes are settled 
neither above the level of the village panchayat nor among kinsmen. In other cases. 
influential kinsmen oflen act as mediators. but in land quarrels they are usuaUy an inter
ested party. 

The Sunuwars in the village under investigation occupy almost all of the important offices 
in the Panchayat: Pradhan Pancha, Upaprodhan Pancha, Village Secretary, Mukhiya and 
Jinunawal," and even the post of Area Member. They all belong to Ihe loca l clan which 
fowtded the village, and which was in former times the official holder of Ihe hpu!. One 
main endeavour of the e P<lochayat functionaries, assisted by the village committee (ama!). 
is to prevent the alienation of land to strangers by arranging good deals between kins
men,iS In addition, they enforce ihe nonn!\ oftraditional inheritance against official Nepa
lese law. The results of their decisions are evident: 90 percent of the ancestral land is still 
owned by Sunuw.rs, 80 percent is owned by members of the local clan, land is still dis
tributed unequally among brothers, and, except for widows, women do not own land. 

The Kiranti in Nepalese history and th.e kipa{ system of land tenure 

The history of east Nep.1 remains obscure up until the fonnation of the Nepalese state. 
Most of the Kiranti groups and subgroups were probably incorporated in, or affi liated 
with, some of the adjacent Hindu principalities, but the historical sources suggest Ibat they 
had largely disposed of political and culturol autonomy. Even wi thout information on lhe 
internal organization of the Kiranti groups, we may assume that they were organized in 
village communities, wbere viJl3ges were mostly identical with unilineal desceol groups 
with a corporate charDcter and loosely bound together through relations: of marriage; Lhey 
probably also formed temporary alliances against a common enemy (Caplan 1990: 135). 

1 J This cOITesponds Wilh data rrom other places tn the OkhaJdunga district (FNF 1988: 63). 
14 At the lime or my research these latter IWO were still in charge of lax co llection. 
15 The same praxis is described by Nccf (1999: 14) ror Niger and Benin. 

. , 
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My assumption is thot the fonnerorganization of the Klranti groups does not differ funda
mentally from the s ituation we can observe in many contemporory tmditional Kiranti vil· 
lagcs. 

Even before the Gorkha conquest in the IDte 18111 century, members of the Hindu castes 
migrated into the Kiranli area, and the different systems of lond tenure wh.ieh were 13ter 
practised by the Gorkhali were already known. Later decrees by the Gorkhali rulers do 
1101 provide evidence for the introduction of new laws and regulations, but seem to be 
guarantees of rights which were formerly granted (Regmi 1978: 537). Between 1772 and 
1774, Gorkha incorporated east Nepal within its actual boundaries, but far-reaching au
tonomy was given to the original inhabitants of the area (Regmi 1978: 626). This policy of 
non-intervention was in no way disinterested. Some of the subordinated groups) such as 
for instance lIle Limbu, represented serious military potential; to othersJ such as the 
Sunuwar, the GorkJlalis felt a debt of gratitude because of their support in the course of 
the conquest (Stiller 1973: 136)." 

The basic iteln of Gorldlali policy of non-intervention in East Nepal was the guarantee of 
tlte traditional form of land lenure called kipo!.17 Unlike other forms of land tenure, such 
as raikar am.I its sub-categories," wben: the state acts as the superior owner and grants 
titles to its citizens,19 kipa! is a form of cornmunal land tenure, where the state signs over 
the title to a certain territory lO a certain group. tn practice, this was done by signing over 
land lilies 10 local headm.n in dte names oflheir respective groups (Regmi 1972: 50).'" 

The most important trait of the kipa! system was the prohibition on the alienation of land 
to non-group members (Regmi 1978: 535)." In his study of the Mewailang Rai, Gaenszle 
wriles: u(p)robably the kipa/ system is due to a ttibal customary law based on some kind 
of religious nOlion of anccstralland; and Ihe Hindu rulers of lite day integrated this law in 
Iheir admi nistrative order" (199 1: 57). As Caplan has poinled OUI, kipu! was more than a 
system ofland tenure: it was the basis ofidenti lY for the differenl Kironti groups ( 199 1: 
313). 

16 This was mentioned in a document of 179 1/92 (Muller 1984: 40). 
17 According 10 Regmi , lhis right was granted only to c. 4% of the entire Nepalese popUlation (see 
Pfaff-Czarneck. t989: 68). 
18 bina,gutM,jagir, and rakam (Rcgmi 1978: 17). 
19 Regmi has called this "state landlordism" (1978: 864). 
20 Someiimes these were lineages, sometimes clD.ns or members of Sl:vcnd clans in the same local-

11) 

21 This was made. compulsory for the firsl time in the wrinen Inw in 1883 (Regmi J 978: 549), but. 
acc.Qrding. 10 Gacnszie (1991 ; 57). the prohjbitioll of alienation expresses the "essence" of the kipu~ 
system. ··even if the rule was not observed strictly nU rhe lime" -
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The kipa! system and individual ownership 
While the existing research largely agrees on these points (Regmi 1978: 538, 1972: 49; 
Burghart 1984: 109), there is no consensus with respect to the quest~o? ~r \~heth~r it is 
possible to speak of 'property' under the "ipa! regime. For C~pl.n , tl IS m.lsleadlng to 
speak of 'owning' J.:ipa! (as one owns raikar) since ownership obJectlfies the thing owned.,. 
It is a case of 'owning' the land and 'being owned' by it" ( 1991 : 313). In the same sense, 
PfafT-Czamecka writes, "[t]be allocation of land was managed within Ihe group ('collec
tively' ); de jure it was signed over to entire localized segments of ethnic groups for com
mon usufrucl. A representati ve of the group established contacts with the rulers. There
fore one cannot speak of property in respect of kipa! "( 1989: 68f.). In contrasllo Ihis, and 
togelher with McDougal (1979: 14), I lake the view Ihal it is possible to speak of 'prop
erty', i.e. collective as well as individual property,12 To what extent It IS poSSible d~s not 
depend on the special issue of Nepalese history in the first place,. but upon the question of 
the existence and significance of property in tribal society. ThIS tS also the perspecllve 
taken by Caplan, and 1 agree with his perspective, but not with his conclusions. 1 will 
return to this question later in this discussion. 

Anolher characteristic of the kipa! system is the special legal aUlhority that is assigned to 
the local headmen by the state. Local headmen were appoinled to allocate the land 10 the 
kipa! co-owners, 10 collecl the taxes and- with the exception of the fi ve cardinal crimes:
to .dm.inister justice. They were also entitled 10 levy compulsory labour,nnes, and special 
payments from their kipa[yas and new senlers in their own favour. In tlme.s of suffiCient 
land reserves the kipofYoS supported the immigration of new se1tle~t hopm~ to tra~s f~r 
these burdens to them. At that time the local hcadmen enjoyed quaSi-sovereIgnty wllhm 
the feudal order of the Gorkha state and were respected as "younger brothers of the king" 

(Sagant 1978: 75). 

For a long time, Ihe kip"! system ofTercd political and cul tural autonomy to the Kiranti 
groups and the remembrance of the 'original' kipaf times is still an important part of 
Kimnti identity (Jones 1973: 65, Gaenszle 1991 : 60, Caplan 1990, 1991 ). On Ihe other 
hand Ihe same system contributed, especially through the innuential status of local head
men, to the integration of tribal groups into the state. The fom131 abolition of kipa!, firsl 
for irrigated fields (kltef), and then in the 1960. for all kinds of fields, merely accompamed 
• development among a majority of Kiranti groups which had been unleashed mostly by 
themselves. The state-controlled immigration of Indo-Nepalese (Regmi 1972: 50fT.), at 
firsl largely welcomed by the tribal population, wenl hand in hand with developments 
whereby kipa[ land was left to Hindu immigrants for usufruct, or the local population. not 
versed in the use of money, became encumbered with debts and gave land as mortgages to 
the immigrants. The step to legalize th is kind of provisionallransfer was not a minor one 

22 For more accurate defin itions of conunon, communal , individual, prh'ate, and state property, 
etc ., sec Brontlcy and Cemen. (1989: J 1-19). 
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in a state where Hindus were privileged. OrJ in another scenario, the land given to the 
immigrant was immediately registered as raikar, i.e. private property. Also, the illegal 
annexarion of land by immigrants, especially of pasture land, is often documented. in the 
same measure as the local groups lost conlrol over land, the legal competence of local 
headmen was also restricted, so that in legal matters immigrants could increasingly ap
proach regional courts which generally favoured Hindu applicants. These processes were 
firSt investigated by Caplan ( 1970) for the Limbu and by 1iiller (1984) for the Sunuwar. 

The formal abol ition of kipa! went hand in hand with the immigration of Indo-Nepalese 
into tribal areas. But where there was no immigration, the formal abolition of J ... jpa~ had 
few effects in practice, and even today we may find localities where land is de faCIO mainly 
controlled by those groups which were ronnerly assigned as kipa{ owners. Even under the 
conditions of priva te property, tribal law, 00 which the kipa! system was based, is still 
alive" Such localities are mostly 10 be found in sites which are disadvantageous for paddy 
cultivation, a practice preferred by the Indo-Nepalese immigrants. We can take the cri te
rion of "disadvantageous sire' in this respect as an important precondition for the survi va l 
of the kipa[ system. In my opinion, the question of which macro-sociological and cultural 
factors have the same impact depends mainly on one's assumptions about the extent to 
which it is appropriate to speak of (individual) property in a tribal society. It would be 
absurd to assume a continuity of traditional property righls if these rights were only of a 
collective kind. In a short departure here, I wish to clarify for the purposes of this article 
the question of the coexistence of individual and collective righlS in land in tribal society. 

The coexistence of individual and collective rights 

From Plato to Morgan, property in 'primitive' society was considered to be 'weak.' or nOIl
existent. ond lond in particular was considered to be a collectively owned good. Lowie 
(1947 [1 920]) was one of the first to criticize this view. By recourse to a large variety of 
ethnographic examples, he not only emphasized the coexistence of individual and collec
tive propeny rights and the impossibili ty ofunderslanding history or evolution as a con
tinuous transition from one category to lhe other, but he also pointed out that common 
property eould be found eve.rywhere. Contemporary researchers agree that collective as 
well as individual property rights can be found even in hunler and gatherer societies (Bamard 
and Woodburn 1988: 10); the creation of individual rights is believed to be largely a 
consequence of individual labour (ibid.: 23ff.). 

Robens' view that people wou ld not develop an intense relationship with land under con
ditions of swidden agriculture (Roberts 1981: 105), which was formerly also prevalent 
among the Kiranti , is wrong, as Richard. showed for the Bemb. of Zambia in the 1930s. 
As SOOn as someone is cultivating a parcel of land, he not only possesses this panicular 
parcel or has rights of usufruct in it, but also has full ownc.rship of it . nnd he may inherit 

23 The survival of the kipa! system after iLS official abolition is also considered by McDougaJ 
(t 979: 30), Gaonszle ( t 99 1: 69). and For\les ( t 999: 120). 
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the land (Richards 1939: 10). A general problem with which we are still confronted in 
hunter and gatherer societies is that "in some instances we cannot divide up sorts of prop
eny according to whether they are individually or conununally held. Tbe problem is that, 
often, analytically separate individual and group rights exist in the same item ofpropeny" 

(Bamard and Woodbum 1988: 10). 

In the early I 940s Gluckman deall with this problem in relation to agricultural societies 
with more intensive methods of cultivation, and his conclusions for his African cases 
sccm to be valid for the Kiranti as well. According to Gluckman. the fact that land is 
distributed relatively evenly in tribal societies and that each individual has a right to a 
parcel of land does nol mean that land is owned 'communally' by groups (G luckman 
1983: 4, 10). Also, cooperation does not reduce the individual claim (ibid.: 23); it may 
only create additional collective claims. Among the Barotse the right of the group consists 
mainJy in a prOhibition on the alienation of landt but this restriction is not an argument 
against the existence of individual propeny. Gluckman also made the point that a crite
rion for propeny can be seen in the possibility of inheritance (1969: 59ff.). To facilitate an 
appropriate comprehension of complex relations of ownership, Gluckman distinguished 
between UeSlat'e of rights of administration" and "estate of production" (ibid.): the first 
quaUfies property in respect of the collective or its representative as a king or local head
man, the second qualifies it in respect of individual labour. 

As Bromley and Cemea have stated, the term 'common propeny' "has been largely mis
understood and falsely interpreted for the past two-three decades. Common propeny re
gimes are not the free-for-all ihat they have been described to be, but are structured own
ership arrangements" ( 1989: iii). A widespread confusion of the notions of 'propeny 
right', Iright of possession', and 'right ofusufrucf in tribal society seems to come from 
leaving the topic of (he continuity of property out of consideration (von Benda-Beckman 
1979). We are dea ling with propeny in agriculn.rally used land. Among peasants, whether 
t.ribal or 'modern ' , land is sti ll acquired largely via inheritance (e.g. Neef 1999: 90). The 
continuity of property is guaranteed and regulated by rules of inheritance. If it is a com
monplace among Europcan jurists that "property without the law of inheritance is un
thinkable" (piotet 1978: 2), and ifinllOritance law is considered to be "a very clear meas
ure for the significance of property" (Wesel 1985: 107), we cannot doubt for onc moment . 
that individual property exists in agrarian societics of all kinds. 

Another point of view goes further in so far as it denies the possibility of using 'our' 
notion of propeny for tribal cultures. The Boh.nnans declared that the Tiv do not know 
propeny (in land), not only because land is alienable but because "the relationship be
tween people and things. which in English is translatable into a set of '.ownershlp' Ide~s. 
backed by 'property' law and deep regard lor the property of others, IS seen as Cl SOC Ial 

relationsbip by Tiv"( 1968: 92). The relativism of the Bohannans is based on another 
widespread misunderstanding. If property is seen as Cia relation between a person under
stood as an absolute control" as Baur interprets the Roman law (1983: 222). there are 
indeed 001)' two alternatives: either one denies property in tribal society or one accepts 
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only common property. But property in modem states as well as among the Tiv is 1101 a 
relationship between a person and a thing, but a relationship between persons with refer
ence to ihat thing (Benda-Beckmann 1979: 42, Bromley and Cernea 1989: 5, Weimer 
1997: 3), Propeny implies a control over things, but it cannot be reduced to this. Relations 
between persons vary from society to society. They are not the same among the Tiv and 
the Suouwar, in tribal societies and in modem nation-states. Therefore, instead of sup port
ing a sbarp relat ivism. we have to take into consideration the relativity of the notion of 
individual property in general . even ifi ts codification in Roman and modern law suggests 
its absolute character. In this perspective, taking into account the likelihood that social 
relations and functions may coincide in certain contexts, it is obvious that forms of prop· 
erty, which are at first sight quite divergent, may coincide in fundamental principle as 
well. 

In 1988, when Capl.n returned to the Limbu village he had studied in the 1960s, he was 
unable to find a vestige of the kipa! system ( /99 1: 3 12ff.). He interprets this observation 
in terms of n substitution of common property in land with private property as prescribed 
by Nepalese law. Because Caplan assumes that under t.he conditions of the kipa/ system 
no individual property was possible, he interprets Limbu history as a rransformafion from 
a tribal to a peasant society, basing his argument in addition on Gregory's dualism be
tween two fundamentally distinct kinds of economy: 

(a) 'clan-based' economies, involving primarily non·commodity ('gift') 
exchange and (b) 'c lass-based ' economies, characterized principally by the 
transaction or commodities (Gregory 1982: 18). In the tormer there is no 
private propeny' and people do not have a lienable rights over things ... In 
the latter, there is private property, implying alienable rights over things, 
thus requiring a sharp distinction to be drawn between a thing and its owner. 
( 1991 : 306) 

Although Caplan refuses to assume a conception of linear evolution (1991: 307), Grego
ry's dualism induces him to reduce the variety of historical changes to one and the same 
process. In this perspective the question of whether and [0 what extent the kipar system 
has survived cannot be asked, and to search for conditions within which it has survived 
seems to be superfluous. [fwe take Gregory's two kinds of economy as 'ideal types' in the 
Weberian sense, they may serve as analytical tools; othenvise. they prevent a historical 
analysis. 

Instead of adopting Caplan's dual istic perspective. which denies the possibility ofa coex
Isten e of COmmon and individual propeny, we have to base a historical analysis on the 
possibility of such a coexistence. This is the criticism formulated by Moore of Caplan's 
earlier work. Moure alsu distinguishes between two kinds of property and she proposes a 
beuer undecslanding of the functional distinction between 'estale of rights of administra
tion' and 'estate of production' as introduced by Gluckman (1978: 246). On ly from this 
slaning point does it become possible to investigate a hererogeneous variety of historical 
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developments,).;! and at the same lime to discover the survival of the collec.live and indi
vidual rights characteristic of the kipa! system beneath the surface of the prtva te property 

of the Nepalese Code. 

We have no access to historical sources which would infonn us about individuals' rights 
and their workings within the kipa! system in fonner times. But why should kipa! work 
fundamentally differently from other tribal ownership systems? We rather have t? search 
for reasons for the neglect of individual rights in these systems. On on~ hand thl~ was a 
part of the 'terra nuHis argument' used mainly by colonial powers whl~e occupylllg the 
land of the locals (Le Bris et al. 1991 for Africa). In the case of Nepal tt seems to be an 
adoption of the ideology of Kiranti headmen." Forbes' description of Ihe kipa! system, 
taken from a Yamphu-Rai headman, is typical in this respect: 

The most important features of the kipat system included unmarked bounda
ries around fi elds and a system ofland tenure based on the categorization of 
people. not land. (Forbes 1999: 116) 

There are no pennanellt fences ... and .. . boundaries were not recorded . Each 
winter people build temporary fences around fields, ... but they tear them 
down again aficr the crops have been han'ested. Stone walls hold up the 
irrigated rice terraces that have been sculpted onto the landscape, but these 
walls do not keep th ings in or out; they simply make the land more level.. .. 
Like bargaining over prices in the bazaar, rights to kipat lands depended 
more on the relationship among users and on the resource In questIon than 
they did on any fixed rules of tenure .. . [p]roperty boundaries were not marked 
physica lly or legally ... Kipatiya .. . had the right to c1atm as much land as 
they could physically clear and fann ... When kipatiya default on thelf taxes 
ordie heirless, the kipat land reverts to thejimmawaJ. (Ibid.: 118)" 

This contrasts sharp ly with the description offcred by another of Forbes' infonnants: 
"Everyone already had their land; the fields were already divided, and the jumnawals and 
their subjects knew which fie lds belonged to whom" (ibid.: 133), and another more reahsllc 

24 Probably, one will find certain historica l developments only in part icular localities and amorig 

particular ethnic groups. . . . 
25 Among anthropologists as well as among I~cals . In the 1930s. and 1940s. there was a nauvl:~: 
Limbu movement, callcdsQt)'G hiillgmii, commItted to the restoration of th~ Japa! land th~t ~a~ b 
lost to Hindu inunigrants. BUI, as Regmi has pointed out (1978: 583), behmd the collectlvlst ,deo~~ 
ogy of that movement there stood the interests of Limbu headmen who wanted to recover thel! 

fanner pri\'ileges. . . . . . . 
26 This last argument is often used to deny the existenc.e of mdlVldu.al nghts ID Lnb~l systems of 
land ownership. Butlhe heritage of a person without helTS as detennmed by ~he. partlcu.lar law.o! 
inheritance also goes back to the community or the state in many modem soclclles. ThiS pracllc 
does not speak against private property. 
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statement by Forbes: "Most landowners can recite the owners of their fields back four or 
fi ve generat ions, andj immawals know which fields were part of whose kipat, which fields 
were acquired in SOme other way, and who the original owners were" (ibid.: 11 9). We 
cannot found our view of the kipa{ system on the views of headmen. Their privileges and 
their arbitrary behaviour should not be interpreted as evidence for the non-existence of 
individual rights of the kiparya, as many authors seem to imply between the lines. 

Factors supporting tbe survival of kipa{ rights 

What are the characteristics of the triba l groups of East Nepal which support the survi va l 
of the tradi tional property system in the locali ties which are mostly badly sited and largely 
unaffected by immigration? The importance oflanded property increases according to the 
scarcity of land and the intensity of cultivation, whether this is caused by mOre effective 
technologies or the pressure of the state (Goody 1976). In so fa r as we can assume that tbe 
lribal groups of east Nepal were familiar with plough cultivation in terraced and irrigated 
fields before the Gorkha conquest (Muller 1984: 71), we may conclude that a significant 
fonn of individual property existed in land in that era. According to Plaueau's 'evolution
ary theory of property rights' with the increase of land scarcity more and more fields were 
"owned and inheri ted by individuals" (Netting 1982: 471 , Acheson 1989: 360). 

The significance of property may also have increased because the main economic unit 
among the Kiranti is not . large kinship group but the. household based on the nuclear 
family. The predominance of this kind of household seems to be a direct consequence of 
the marriage system and the high position il grants to wife-givers. To avoid confl icts 
between the newly married WOman and her affines, a new household is usually founded. 
In addi tion, certain fonns of inheritance law do increase the significance of property . Thus, 
a rule of unigenilure gives higher value to property than a rule of equal partition with its 
consequence of splitting. This k.ind of inheritance does not only affect the importance of 
property but may also contribute to the survival of traditional rights. Even if only 'prefer
en tial', a ru le of indivisibility seems 10 be favourable for mal)agement as we ll as for pro
ducti vi ty. This is also in the government's interest. These are the reasons why modem 
States still tolerate exceptional laws of property and inheritance for peasants (lange and 
Kuchinke 1989: 1075). It is not by chance that in a decree given to Ihe Sunuwar in 1824 
certifying their ancestral rights to land part icular mention is made of their traditional rule 
of inheritance (Fezas 1986: 173). 

Preferential ultimogeniture as practised by the Kiranti is also a regulation which hampers 
social change from within, especially if it is complemented by a principle of primogeni
ture for succession to politi ca l and religious offices, and the additional rule that elder sons, 
as SOOn as they are in the position of household head, participate in the political influence 
exerted by the old . This ensures that the economically favoured principal heirs are ex
cluded from political life on two counts. Although thi s system is an elegant solution to 
the problem of the support and care of elderly people, it reduces internal dynamics and 
their COntribul ion to change. 
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The survival of ultimogeniture is also favoured by the opportunity of short-term migration 
for disadvantaged heirs (Goody t 962: 323). Among the Kiranti, service in the British 
Gurkha regiments is a traditional money~making opportunity which allows co-heirs 10 

stay in the village. I was unable to find a single case of a youngest brother serving in the 
anny in the village under invest igation. 

A further factor favouring the survival of the inheritance system of the Sunuwar- ilnd I 
assume for other Kiranti groups as well (Gaenszle 1991 : 98)- is the asymmetrical rela
tions of exchange through which the principal heirs systematically compensate the disad
vantaged co-heirs. A final factor can be seen in the strong ancestor ideology and its core, 
the ancestor ritual, which serves as the main instrument creating these kinds of exchange 
relations, but masks their asymmettical character at the same time_ 

Concluding remarks 

We know today that the introduction of p.rivate property in developing countries did not 
increase productivity. nor did it prevent the overuse ofresoUIces. as Hardin has assumed. 
This failure was often blamed on a neglect of the former efficiency of common property 
systems (Feeny et al. 1990). Before now stalcing everything on the common property card, 
we should reach a better understanding of this notion. In the footsteps of Hardin, common 
property was often confounded with systems of free access. Individual rights within com
mon property regimes were excluded. 

If common property regimes are Ustructured ownership arrangements" (Bromley and 
Cemea), this does not mean merely that there are "indigenous mechanisms to allocate use 
rights to members" (Feeny et al. 1990: 10) or, more abstractly, that "tenure systems are 
embedded in socio-cultural systems" (Planeau 1996: 75), but that they may go hand in 
hand with systems of individual property with which we are well acquainted from the 
experience with 'our l pri vate property. Individual rights often differ only in degree from 
private property, and they may be found as effectively practised individual rights below 
the surface of private property as it is fixed in legal codes but not applied in practice. Just 
this discrepancy is a major trait of the legal pluralism that is often described for Africa 
(e.g. Sow Sidibe 199 1). Neefshows the general counter-productivity of government inter
ventions to resolve this discrepancy and the advantage of a laissez-faire policy in cases 
where traditional systems of ownership work properly without, or below the surface of, 
modem private property. The conditions detennined by Neef for such cases and men
tioned in the introduction seem still to exist in certain Kiranti vi llages of east Nepal. 
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